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 Plaintiff, the State of Oklahoma ("the State"), respectfully requests that "Defendants' 

Motion for Judgment as a Matter of Law Based on a Lack of Standing" [DKT #1790] 

("Motion")1 be denied in its entirety. 

I. Introduction 

 This Motion marks Defendants' third attempt for dismissal of certain of the State's claims 

on the basis of standing.  See DKT #1076 (Rule 12(c) motion) & #1235 (Rule 12(b)(6) motion).  

The first two attempts were denied, see DKT #1187, #1435 & #1439, and this new attempt 

should be denied as well for the reasons that follow: 

 First, Defendants' Motion is facially improper as it is not founded on any applicable 

Federal Rule of Civil Procedure. 

 Second, in the Arkansas River Basin Compact, Congress granted Oklahoma the right to 

develop and use a share of the water of the IRW, and to use state and federal pollution control 

laws to combat pollution.  In light of these legally protected interests, it is indisputable that the 

State has standing to prosecute the current action. 

 Third, Defendants, in direct conflict with the position they are taking here, unequivocally 

asserted in the City of Tulsa litigation that the State is the owner of waters encompassed within 

the historical bounds of the Cherokee Nation (in that instance, the similarly-situated waters of the 

Eucha and Spavinaw).   

                                                 
 1 Defendants' Motion was originally styled as "Defendants' Motion to Dismiss for 
Failure to Join the Cherokee Nation as a Required Party or, in the Alternative, Motion for 
Judgment as a Matter of Law Based on a Lack of Standing."  See DKT #1788.  As it was a multi-
part motion, the Court split it into two motions, with "Defendants' Motion to Dismiss for Failure 
to Join the Cherokee Nation as a Required Party" maintaining DKT #1788, and "Defendants' 
Motion for Judgment as a Matter of Law Based on a Lack of Standing" becoming DKT #1790.  
See DKT #1788 & #1790.  Accordingly, the State is responding separately to these two motions.  
In order to minimize duplication, however, the State does incorporate by reference its Response 
in Opposition to "Defendants' Motion to Dismiss for Failure to Join the Cherokee Nation as a 
Required Party."   
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 Fourth, as explained in its responses to Defendants' earlier motions on the topic of 

standing, see DKT #1111 & #1255, and its response to "Defendants' Motion to Dismiss for 

Failure to Join the Cherokee Nation as a Required Party," see DKT #1810, as well as below, the 

State not only has sufficiently alleged that it has standing, but also has established as a matter of 

fact and law that it indeed does have standing to bring the damages claims it is asserting by 

virtue of its sovereign interests, its quasi-sovereign / parens patriae interests, its trustee interests 

and its property interests. 

II. Background 

 A. The scope of Defendants' Motion 
 
 The scope of Defendants' Motion must be made clear from the outset.  The plain 

language of their Motion makes clear that Defendants are not seeking judgment as a matter of 

law on standing as to all of the State's claims.  Specifically, Defendants have not moved for 

judgment as a matter of law as to the State's claims for injunctive relief.  Rather, Defendants 

have moved for judgment as a matter of law only as to the State's claims for damages, and then 

only as to claims for damages to those natural resources that are owned or held in trust by the 

Cherokee Nation.  See Defendants' Motion, p. 3 (". . . Defendants move for judgment as a matter 

of law based on the fact that Oklahoma lacks standing to pursue claims for damages to natural 

resources that are owned or held in trust by the Cherokee Nation") (emphasis added). 

 Furthermore, and in some instances relatedly, Defendants are not challenging at all the 

State's standing to assert its RCRA citizen suit claim, its claim for violation of 27A Okla. Stat. § 

2-6-105 and 2 Okla. Stat. § 2-18.1, its claim for violation of 2 Okla. Stat. § 10-9.7 and Okla. 

Admin. Code § 35:17-5-5, or its claim for violation of Okla. Admin Code § 35:17-3-14 claim.  

See Defendants' Motion, p. 3 ("If the State does not own or hold those resources in trust, then it 
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lacks standing to assert claims under theories of state nuisance, federal nuisance, CERCLA, 

trespass, or unjust enrichment") (emphasis added). 

 B. The State's claims 

 The State is asserting ten causes of action against Defendants: (1) a CERCLA cost 

recovery claim, (2) a CERCLA natural resource damages claim, (3) a RCRA citizen suit claim, 

(4) a state law nuisance claim, (5) a federal common law nuisance claim, (6) a trespass claim, (7) 

a violation of 27A Okla. Stat. § 2-6-105 and 2 Okla. Stat. § 2-18.1 claim, (8) a violation of 2 

Okla. Stat. § 10-9.7 and Okla. Admin. Code § 35:17-5-5 claim, (9) a violation of Okla. Admin. 

Code § 35:17-3-14 claim, and (10) an unjust enrichment / restitution / disgorgement claim.  See 

DKT #1215.  The State seeks, inter alia, injunctive relief and damages from Defendants.2  Id.     

 The State is asserting its claims in this lawsuit pursuant to its sovereign, quasi-sovereign / 

parens patriae, trustee and / or property interests.  See, e.g., Second Amended Complaint, ¶¶ 5, 

78 & 119 [DKT #1215].  Notably, ownership of the natural resources is not a prerequisite for any 

of the State's claims.  Further, with the exception of the State's trespass claim, the State need not 

even have a possessory interest in the natural resources (and even then it need not be an 

exclusive possessory property interest). 

 In fact, it is well-recognized, except by Defendants, that the State has sufficient interests 

in the resources of the IRW to prosecute the claims in this lawsuit.  Accordingly, this Court need 

not determine the precise contours of the Cherokee Nation's interests in the resources of the 

IRW.  In fact this Court has already determined that the State has standing to prosecute the 

claims in this lawsuit, and should simply reaffirm that decision. 

                                                 
 2 The State seeks neither damages from, nor an injunction against, the Cherokee 
Nation.  Nor does it seek to adjudicate property rights between the State and the Cherokee 
Nation.  Nor does it seek to directly regulate the conduct of any member of the Cherokee Nation.  
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III. Argument 

 A. Defendants' Motion is improper 
 
 Defendants' Motion is that "as a matter of law" the State lacks standing to bring certain of 

its damages claims.  Defendants have not identified the rule under which they are making this 

Motion.  If Defendants are moving under Rule 50(a) or 52(c), the Motion is plainly premature 

because Rules 50(a) and 52(c) are trial motions.  See, e.g., Jaasma v. Shell Oil Co., 412 F.3d 

501, 506 fn 4 (3d Cir. 2005) ("It was premature for the District Court to have decided this case 

under Fed. R. Civ. P. 50(a).  The Court may grant judgment as a matter of law under Rule 50 if 

the motion is brought 'during a trial by jury' after the non-moving party 'has been fully heard on 

an issue.'  Fed. R. Civ. P. 50(a)"); Williamson v. Horizon Lines, LLC, 2008 WL 2222052 (D. Me. 

Feb. 11, 2008); Dawson v. Johnson, 266 Fed. Appx. 713, 718 (10th Cir. 2008) (noting that Rule 

50(a)(2) motions occur during trial); Davis v. Rice, 2008 WL 2397570, *1 (D. Kan. June 10, 

2008) ("Rule 52(c) authorizes the court to enter judgment against a party on a particular issue in 

a non-jury trial, and thus is not applicable to the present action in which no trial to the court is 

being conducted"); Diskin v. Unified School District No. 464, 1996 WL 717328, *1 (D. Kan. 

Nov. 18, 1996) ("Rule 52(c) vests a judge with the discretion to enter judgment on any issue after 

hearing all of a party's evidence").  This action has not yet progressed to the trial stage, and 

therefore a motion under Rule 50(a) or 52(c) is at this stage of the proceedings improper. 

 Further, Defendants have disclaimed that they are moving under Rule 56, see DKT 

#1797, p. 6 ("Indeed, summary judgment motions have yet to be filed"), so the Motion should 

not be considered a summary judgment motion.  Underscoring this fact, the Motion fails to 

comply with the requirements of LCvR 56.1(b), which in itself would warrant it being denied.  

See LCvR 56.1(b) (requiring that brief in support "shall begin with a section that contains a 
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concise statement of material facts to which the moving party contends no genuine issue of fact 

exists.  The facts shall be numbered and shall refer with particularity to those portions of the 

record upon which movant relies") (emphasis added).  Moreover, it should be noted that under 

LCvR 56.1(a) a party may file only one Rule 56 motion, and were it such a motion Defendants 

would be precluded from filing any further motions for summary judgment. 

 Finally, Defendants have previously brought Rule 12 motions to dismiss on the issue of 

standing, see DKT #1076 (Rule 12(c) motion) & #1235 (Rule 12(b)(6) motion), and those 

motions have already been denied, see DKT #1187, #1435 & #1439, so the Motion clearly 

cannot be a judgment on the pleadings.  Moreover, nowhere in their Motion do Defendants even 

mention Rule 12.   

 Simply put, Defendants' Motion is an improper motion under the Federal Rules of Civil 

Procedure, and it should not be considered. 

B. The State has standing pursuant to the Arkansas River Basin Compact 
 
The Court need look no further than the 1973 Arkansas River Basin Compact to resolve 

this Motion.  In 1973 Congress approved the Arkansas River Basin Compact, the major purposes 

of which are the “equitable apportionment of the waters” of the Arkansas River Basin between 

the States of Arkansas and Oklahoma and the encouragement of the maintenance of an active 

pollution abatement program in each of these states.  See 87 Stat. 569 & 82 Okla. Stat. § 1421, 

Articles I(B) & (D).  This Compact established, as a matter of federal law, that the State has the 

right to "develop and use" the waters of the IRW, so long as it does not deplete the annual yield 

by more than sixty percent.  See 87 Stat. 569 & 82 Okla. Stat. § 1421, Articles II(A-H) (defining 

sub watersheds) & IV(F) (allocating water).  Significantly, Article VII(E) of the Compact 

authorizes the State's use of federal and state pollution laws to resolve pollution problems in its 
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portion of the Arkansas River Basin.  Interstate compacts, when approved by Congress, have the 

force and status of federal law.  Tarrant Regional Water Dist. v. Sevenoaks, 545 F.3d 906, 909, 

fn. 1 (10th Cir. 2008) (construing Red River Compact apportioning water among four states).  

The right to "develop and use" water and to use federal and state pollution laws to resolve 

pollution problems authorized in this Congressionally-approved compact amounts to 

Congressional recognition of the State's legally protected interests to both the water and its 

purity.  In light of these legally protected interests, it is indisputable that the State has standing to 

prosecute the current action, and the Court need proceed no further in its analysis. 

 C. In previous litigation Defendants have admitted that waters similarly   
  situated to those at issue here are owned by the State 
 
 A central premise of Defendants' Motion is that the State has no interest in the waters at 

issue in this case.  Yet in the City of Tulsa litigation Defendants took a position that directly 

conflicts with that premise. 

• "The State of Oklahoma is the owner of Spavinaw Creek, and thereby, the water that 
flows into Lakes Eucha and Spavinaw."  Ex. 1, p. 4, ("Motion of Separate Defendant 
Cargill, Inc. and Brief in Support of Supplemental Motion for Partial Summary 
Judgment,"  DKT #238, in City of Tulsa v. Tyson Foods, Inc., Case No. 01-CV-0900) 
(emphasis added). 

 
• "Tulsa does not own Lake Eucha and Spavinaw, the State of Oklahoma does."  Ex. 2, p. 

22 ("Poultry Defendants' Reply to Plaintiffs' Response to Poultry Defendants' Motion for 
Summary Judgment or in the Alternative for Partial Summary Judgment," DKT #282, in 
City of Tulsa v. Tyson Foods, Inc., Case No. 01-CV-0900) (emphasis added). 

 
• "The water is owned by the State of Oklahoma. . . .  This lawsuit is brought over a body 

of water, or waters I should say, Spavinaw and Eucha, that are owned by the State of 
Oklahoma . . . ."  See Ex. 3, pp. 110-114 (R. Stratton Taylor, Esq., counsel for Tyson 
Defendants at Jan. 3, 2003 Hearing Transcript, in City of Tulsa v. Tyson Foods, Inc., Case 
No. 01-CV-0900) (emphasis added). 

  
• "[The City of Tulsa's water right] "is a right . . . that could only be obtained from the State 

of Oklahoma. . . .  [T]he right doesn't come from their land; it comes from the State of 
Oklahoma."  Id. at 117-19 (John H. Tucker, Esq., "for Cargill and the other defendants") 
(emphasis added). 
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 The Eucha-Spavinaw Watershed and the IRW are both within the historical boundaries of 

the Cherokee Nation.  See Ex. 3 to Defendants' Motion.  Thus, with respect to the issue of State 

interests in the waters, Spavinaw Creek and Lakes Eucha and Spavinaw are similarly situated 

with the Illinois River and its tributaries and Lake Tenkiller.  Defendants are telling one judge in 

the Northern District that the State owns the water within the historical boundaries of the 

Cherokee Nation and another judge in the Northern District that the State does not.  Defendants' 

argument in favor of dismissal should not be credited.  Simply put, Defendants have already 

conceded in other litigation that the State does have standing.    

 D. Although the Defendants have misrepresented the nature and extent of the  
  Cherokee Nation's interests in the IRW, the Court need not determine the  
  exact contours of the Nation's interests in order to find the State has standing 
 
 The central premise of Defendants' Motion is that the Cherokee Nation has an exclusive 

interest in all the land, water and natural resources in the IRW in Oklahoma, and that the State 

has no legally protected interests in the land, water and natural resources in the IRW in 

Oklahoma.  This is simply an inaccurate characterization of both the nature and extent of the 

interests that the Cherokee Nation and the State have in the land, water and other natural 

resources in the IRW in Oklahoma.  While the Court need not determine the exact contours of 

the interests of the Cherokee Nation in order to find the State has standing, the State provides the 

following analysis of the history of Congressional action regarding the Cherokee Nation which 

demonstrates that the Defendants' assertions are unfounded. 

  1. By virtue of Congressional action, the interests of the Cherokee  
   Nation in the land, water and other natural resources in the IRW in  
   Oklahoma have been diminished 
 
   a. Interests in the water 
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 Contrary to the suggestion by Defendants, nothing in either the 1833 Treaty with the 

Western Cherokee or the 1835 Treaty of New Echota expressly conveys title to the water.  

Rather, the 1833 Treaty with the Western Cherokee expressly conveyed land.3  See 7 Stat. 414 

(conveying to the Cherokee "seven millions of acres of land").  Similarly, the 1835 Treaty of 

New Echota expressly conveyed land.  See 7 Stat. 478 (conveying to the Cherokee "the 

following additional tract of land").  No mention is made of water in either treaty.4  If an implicit 

right to water is to be read in the 1833 Treaty with the Western Cherokee and the 1835 Treaty of 

New Echota then those Treaties impliedly conveyed no more than a "Winters right" to the water 

within these conveyances.  Under Winters v. United States, 207 U.S. 564 (1908), when the 

Federal Government reserves land, by implication it reserves water rights necessary to 

accomplish the purposes of the reservation.  Significantly "[t]he implied-reservation-of-water-

rights doctrine, however, reserves only that amount of water necessary to fulfill the purpose of 

the reservation, no more."  Cappaert v. United States, 426 U.S. 128, 141 (1976).  Such an 

implied right in favor of the Cherokee Nation, to the extent it ever in fact existed, was never 

                                                 
 3 The cases Defendants cite for the proposition that these treaties conveyed an 
interest in water are not on point.  Choctaw Nation v. Oklahoma, 397 U.S. 620 (1970), held that 
the United States conveyed to the Cherokee, Choctaw and Chickasaw Nations, title to land 
underlying the navigable portion of part of the Arkansas River in Oklahoma.  Choctaw did not 
address water.  In fact, Justice White in his dissent points out that "[n]o one suggests that the 
Cherokees were granted full sovereignty over the Arkansas River . . . ."  Choctaw, 397 U.S. at 
652 (emphasis added).  In short, Choctaw says nothing about water. 
 Likewise, United States v. Grand River Dam Authority, 363 U.S. 229 (1960), did not 
decide the question of whether the Cherokee Nation owns the water.  The principal holding in 
Grand River was simply that "[w]hen the United States appropriates the flow either of a 
navigable or nonnavigable stream pursuant to its superior power under the Commerce Clause, it 
is exercising established prerogatives and is beholden to no one."  363 U.S. at 233.  As such, the 
Grand River Dam Authority was not entitled to compensation for being deprived of its 
opportunity to utilize the flow of the water to produce power.    
 
 4 Contrary to their suggestion in their Motion, p. 8, articles 5, 6, and 26 of the 1866 
Treaty with the Cherokee do not address natural resources. 
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quantified, and there is absolutely no reason to believe that in water-rich eastern Oklahoma that 

the Cherokee Nation would have needed all of the water flowing through the lands conveyed to 

the Cherokee Nation or that the Cherokee Nation ever actually used all of that water.  Thus, a 

Winters right would not have been an exclusive right to the water in the IRW.  See, e.g., Sierra 

Club v. Block, 622 F.Supp. 842, 852 fn. 7 (D. Colo. 1985) ("State law appropriators acquiring 

rights after a federal reservation receive only a defeasible property right until the extent of the 

federal right is established") (citations omitted).  

 Important, however, to the extent one was in fact impliedly conveyed, any such Winters 

right was supplanted by the Organic Act of 1890, by which Congress provided for the adoption 

of Chapter 20 of the Mansfield Digest of the Statutes of Arkansas, which included the common 

law of England, as the law in Indian Territory.  See 26 Stat. 81, § 31; Franco-American 

Charolaise, Ltd. v. Oklahoma Water Resources Board, 855 P.2d 568, 572 fn. 8 (Okla. 1990) 

(explaining this fact and noting that "[t]he riparian right was a part of the English and American 

common law that came to be extended over the State").  The common law of England, 

Congressionally imposed on Indian Territory, included the law of riparian rights, and thus the 

law of riparian rights dictated what interest the Cherokee Nation held in the water after 1890.5  

See, e.g., Kansas v. United States, 249 F.3d 1213, 1229 (10th Cir. 2001) ("An Indian tribe retains 

only those aspects of sovereignty not withdrawn by treaty or statute"); United States v. Wheeler, 

435 U.S. 313, 323 (1978) (noting that specific treaty provisions or unilateral action by Congress 

may alter a tribe's sovereign rights).  

                                                 
 5 See, e.g., Harris v. Brooks, 283 S.W.2d 129, 132 (Ark. 1955) (riparian doctrine, 
long in force in Arkansas and many other states, is based on the old common law; the 
appropriation doctrine has never been adopted in Arkansas). 
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 As explained in Franco-American, "[r]iparian rights arise from land ownership, attaching 

only to those lands which touch the stream.  A riparian interest, though one in real property, is 

not absolute or exclusive; it is usufructuary in character and subject to the rights of other riparian 

owners.  A riparian right is neither constant nor judicially quantifiable in futuro."  855 P.2d at 

573.  "[T]he accepted rule allows a riparian owner the right to make any use of water beneficial 

to himself as long as he does not substantially or materially injure those riparian owners 

downstream who have a corresponding right."  Id. at 575. 

 Beginning in 1902, pursuant to Congressional enactment, lands held by the Cherokee 

Nation were allotted to individuals.  See 32 Stat. 716.  Each allotment conveyed "all the right, 

title, and interest of the Cherokee Nation, and of all other citizens, in and to the lands embraced 

in his allotment certificate."  32 Stat. 716, § 58.  Allotments were originally alienable after five 

years, with subsequent Congressional action extending the restriction on the alienation period.  

32 Stat. 716, §§ 14-15 & 47 Sta. 777, § 1.  The extent of the interest of a Cherokee Nation 

member or the Cherokee Nation itself presently holding lands touching the waters at issue in this 

case is thus a non-exclusive, usufructuary riparian interest that is subject to the rights of other 

riparian owners.6   

  Thus, the existence of a riparian right to reasonable use of water flowing by any parcel of 

land owned by the Cherokee Nation, or allottees who have not alienated their allotments, is not 
                                                 
 6 Even assuming arguendo that this riparian usufructuary right to the water were to 
have remained with the Cherokee Nation rather than being conveyed to the allottee and that this 
usufructuary right was not extinguished when Oklahoma was admitted to the Union, "treaty-
based usufructuary rights do not guarantee the Indians 'absolute freedom' from state regulation."  
See Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 204-05 (1999).  The 
Supreme Court has "repeatedly reaffirmed state authority to impose reasonable and necessary 
non-discriminatory regulations" over Indian use of natural resources in the interest of 
conservation.  See id. at 205 (addressing usufructuary right to hunt, fish and gather).  
Significantly, "Indian treaty-based usufructuary rights are not inconsistent with state sovereignty 
over natural resources."  See id. at 208. 
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an exclusive or ownership interest of the Cherokee Nation in all the water in the IRW.  The 

existence of a right to reasonable use of water attaching to land ownership does not equate to a 

right to use all of the water in the IRW or a right to prevent the State from using or regulating the 

water in the IRW.  In sum, the fact that the Cherokee Nation (to the extent that it is a riparian 

owner), has a right to use some of the water in the Illinois River and its tributaries does not 

deprive the State of standing to pursue this lawsuit. 

   b. Interests in the land 

 With respect to land, the State acknowledges that in Choctaw, the Supreme Court held 

that the United States conveyed to the Cherokee, Choctaw and Chickasaw Nations title to land 

underlying the navigable portion of part of the Arkansas River in Oklahoma.  397 U.S. 620.  

However, for purposes of the issues raised in this litigation, the Illinois River and its tributaries 

are non-navigable, and thus Choctaw is simply inapplicable to the analysis.  See, e.g., Tobin v. 

Pennington-Winter Construction Co., 198 F.2d 334, 335 (10th Cir. 1952) ("The Illinois River, a 

non-navigable stream, is a tributary of the Arkansas River, which in turn empties into the 

Mississippi River. The Arkansas and Mississippi Rivers are both navigable") (emphasis added). 

 As explained above, assuming arguendo that they were inconsistent with English 

common law, the Organic Act of 1890 supplanted the original rights the Cherokee Nation might 

have had in river and stream beds of the IRW in Oklahoma with the English common law.  See 

26 Stat. 81, § 31.  Under the common law, the riparian landowner owns the bed of an adjoining 

non-navigable river or stream to its centerline.  See, e.g., Hanes v. State, 973 P.2d 330, 333 

(Okla. Crim. App. 1999) ("Absent language to the contrary, a riparian owner will be found to 

own the adjacent riverbed to the thread of the stream of non-navigable rivers").  Once the lands 

of the Cherokee Nation were allotted to individuals early in the twentieth century, these 
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individual allottees became the holders of these riparian interests in the river and stream beds of 

the Illinois River and its tributaries.  See, e.g., Hanes, 973 P.2d at 336-37 ("we find the Cherokee 

Nation allotted its interest in the riverbed of the Neosho or Grand River to the allottee of the 

riparian upland").  Thus, except in those instances where the Cherokee Nation itself still owns a 

riparian lot of land or the allotment was never alienated (i.e., the land remains "Indian 

Country"),7 the Cherokee Nation has no ownership interest in the riverbed and streambeds at 

issue in this lawsuit.8   The fact that the Cherokee Nation or individual allottees may possess 

riparian interest in some parts of the streambeds of the IRW does not mean the State lacks 

standing to pursue a lawsuit to prevent pollution of the streambeds. 

   c. Interests in the biota 
  
 Defendants assert, see Motion, pp. 10-11, that the Cherokee Nation has exclusive 

ownership of the biota in the IRW in Oklahoma.  However, Defendants conveniently overlook 

the fact that nothing in either the 1833 Treaty with the Western Cherokee or the 1835 Treaty of 

                                                 
 7 As explained in Leslie Hawes, "Indian Land in the Cherokee Country of 
Oklahoma," Economic Geography (Oct. 1942), pp. 401-412, a journal article from 1942: "Most 
of the land allotted to citizens of the Cherokee Nation has in the short period of three decades 
passed into the hands of the majority white population. . . .  The rate of loss has been least in the 
eastern, or Ozarkian, section.  Even here, the restricted Indians retain only a little over one-third 
the acreage allotted to them about a third of a century ago."  In the subsequent 60 years that 
percentage has decreased significantly.  Indeed, as of 1986, of the original conveyance of seven 
million acres of land to the Cherokee Nation, only 92,405.97 acres (or less than 2%) remained as 
Indian Country.  See Confederation of American Indians, Indian Reservations: A State and 
Federal Handbook, McFarland & Company, Inc., 1986, p. 215.   
   
 8 This is not at all inconsistent with Brewer-Elliott Oil & Gas Co. v. United States, 
260 U.S. 77 (1922).  In that case, the Supreme Court merely stated that "Oklahoma when she 
came into the Union took sovereignty over the public lands in the condition of ownership as they 
were then, and, if the bed had become the property of [an Indian Tribe], there was nothing in the 
admission of Oklahoma into a constitutional equality of power with other states which required 
or permitted a divesting of title."  Id. at 87-88 (emphasis added).  Here, the Brewer-Elliott 
condition precedent is not satisfied, as through the allotment process the beds at issue were not 
the property of the Cherokee Nation but rather the individual allottees. 
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New Echota states that the United States conveyed title to biota, including biota in the waters of 

the IRW in Oklahoma, to the Cherokee Nation.  As noted above, the 1833 Treaty with the 

Western Cherokee and the 1835 Treaty of New Echota conveyed land, and not hunting and 

fishing rights as did other treaties with other tribes in some cases relied upon by Defendants.  See 

7 Stat. 414 & 7 Stat. 478.   

 The cases Defendants rely upon do not support their broad assertion that the Cherokee 

Nation "continues to hold sovereign authority over those natural resources to the exclusion of the 

State."  See Motion p. 10.  For instance, Mille Lacs Band of Chippewa Indians, 526 U.S. at 204, 

dealt not with sovereign rights over or ownership of biota, but with usufructuary hunting and 

fishing rights "on state land [that] are not irreconcilable with a State's sovereignty over the 

natural resources in the State" but "can coexist with state management of natural resources."  

(Internal citations omitted.)    

 Washington v. Washington Comm. Passenger Fishing Vessel Assn., 443 U.S. 658, 684-85 

(1979), involved a treaty specifically reserving tribal fishing rights in "usual and accustomed 

places" (unlike treaties with the Cherokee Nation), and found that "[b]oth sides have a right, 

secured by treaty, to take a fair share of the available fish," which catch must be equitably 

apportioned.   

 Choctaw Nation, 397 U.S. 620, dealt with the bed of the navigable portion of the 

Arkansas River, and with neither water nor biota. 

 Arizona v. California, 373 U.S. 546, 601 (1963), quantified reserved water rights of 

certain tribes and federal facilities and does not support Defendants' theory of exclusive 

Cherokee sovereignty over the resources of the IRW.   
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 As noted above, Winters, 207 U.S. 564, holds that when the Federal Government reserves 

land, by implication it reserves water rights necessary to accomplish the purposes of the 

reservation.  Winters has no applicability here because of the adoption of the law of riparian 

water interests by Congress in 1890.   

 Finally, Cheyenne-Arapaho Tribes of Oklahoma v. Oklahoma, 618 F.2d 665 (10th Cir. 

1980), did not recognize tribal sovereignty over biota, but rather was a case about hunting and 

fishing in which the tribe conceded that the State had jurisdiction over non-Indian hunting and 

fishing on Indian Country, and that hunting and fishing on non-Indian lands located within the 

1869 reservation were not subject to exclusive tribal control but rather subject to a system of dual 

regulation.  The Court noted that a number of decisions recognize dual control when needed to 

support conservation measures, relying upon Puyallup Tribe v. Department of Game of 

Washington, 391 U.S. 392, 398 (1968).  Cheyenne-Arapaho, 618 F.2d at 667.   

 Simply put, these cases, individually and collectively, fall far short of supporting 

Defendants' assertion of Cherokee Nation ownership and sovereignty over all the biota and other 

resources of the IRW to the exclusion of the State of Oklahoma. 

   Finally, Defendants ignore 29 Okla. Stat. § 7-204, which provides that "[a]ll wildlife 

found in this state is the property of the state." 

  2. The State has legally protected interests in the land, water and other  
   natural resources in the IRW in Oklahoma that it give it standing to  
   prosecute this lawsuit, including those specific damages claims that  
   Defendants have attacked  
 
 It is well-recognized that the State has sufficient interests in the resources of the IRW to 

prosecute the claims in this lawsuit.  In fact, this Court has already determined that the State has 

standing to prosecute the claims in this lawsuit, and should simply reaffirm that decision. 
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 The 1906 Oklahoma Enabling Act provided that the inhabitants of the Oklahoma 

Territory and Indian Territory could adopt a constitution and become the State of Oklahoma, on 

equal footing with the original states,9 provided that "nothing contained in the said constitution 

shall be construed to limit or impair the rights of person or property pertaining to the Indians of 

said Territories (so long as such rights shall remain unextinguished) or to limit or affect the 

authority of the Government of the United States to make any law or regulation respecting such 

Indians, their lands, property, or other rights by treaties, agreement, law, or otherwise, which it 

would have been competent to make if this Act had never been passed."  See 34 Stat. 267.  

Article I, section 2 of the Oklahoma Constitution carries this requirement into effect.  Nothing in 

this action to seek redress for Defendants’ pollution of the IRW violates either the 1906 

Oklahoma Enabling Act or the Oklahoma Constitution. 

 As detailed above, as a result of the Organic Act of 1890 and the Cherokee Allotment Act 

of 1902 the Cherokee Nation’s interests in the land, including non-navigable riverbeds and 

streambeds, water, and other natural resources (e.g., biota) was diminished.  In the Enabling Act 

of 1906, 34 Stat., 267, Congress passed "[a]n act to enable the people of Oklahoma and of the 

Indian Territory to form a constitution and State government and be admitted into the Union on 

an equal footing with the original States . . . ."  Under the equal footing doctrine, the State has a 

broad range of legally protected sovereign, quasi-sovereign / parens patriae, trustee and property 

interests in land, water and other natural resources in the IRW in Oklahoma that permit it to 

prosecute this lawsuit.   

 

                                                 
 9 The "equal footing doctrine" is "the constitutional principle that all States are 
admitted to the Union with the same attributes of sovereignty (i.e., on equal footing) as the 
original 13 States."  Mille Lacs Band, 526 U.S. at 203. 
  

Case 4:05-cv-00329-GKF-PJC     Document 1811 Filed in USDC ND/OK on 12/15/2008     Page 20 of 135



 16

   a. The State has a legally protected quasi-sovereign / parens  
    patriae interest in all land, water and other natural resources  
    in the IRW in Oklahoma 
 
 The State has legally protected interests in all the land, water and other natural resources 

located in Oklahoma.  These legally protected interests are not dependent on ownership or title 

(although the State does, indeed, have property interests in many of these resources).  As 

explained by the United States Supreme Court: 

This is a suit by a state for an injury to it in its capacity of quasi-sovereign.  In that 
capacity the state has an interest independent of and behind the titles of its 
citizens, in all the earth and air within its domain.  It has the last word as to 
whether its mountains shall be stripped of their forests and its inhabitants shall 
breathe pure air. 

 
State of Georgia v. Tennessee Copper Company, 206 U.S. 230, 237 (1907) (emphasis added); 

see also Massachusetts v. Environmental Protection Agency, 549 U.S. 497, ___, 127 S.Ct. 1438, 

1454 (2007); Hudson County Water Co. v. McCarter, 209 U.S. 349, 355 (1908) ("[I]t is 

recognized that the state, as quasi-sovereign and representative of the interests of the public, has 

a standing in court to protect the atmosphere, the water, and the forests within its territory, 

irrespective of the assent or dissent of the private owners of the land most immediately 

concerned").   

 "The Supreme Court has recognized the 'right of a State to sue as parens patriae to 

prevent or repair harm to its 'quasi-sovereign' interests.'"  Satsky v. Paramount Communications, 

Inc., 7 F.3d 1464, 1469 (10th Cir. 1993) (quoting Hawaii v. Standard Oil Co. of California, 405 

U.S. 251, 258 (1972)).  "Although the Supreme Court has not expressly defined what is a 'quasi-

sovereign' interest, it is clear that a state may sue to protect its citizens against 'the pollution of 
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the air over its territory; or of interstate waters in which the state has rights.'"10  Satsky, 7 F.3d at 

1469 (quoting 12 Moore's Federal Practice, ¶ 350.02[3] at 3-20 (1993)); see also Alfred L. Snapp 

& Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 607 (1982) (a state "has a quasi-sovereign 

interest in the health and well-being -- both physical and economic -- of its residents in general"); 

Spiva v. State, 584 P.2d 1355, 1359 (Okla. Crim. App. 1978) ("That the State has a valid interest 

in matters which affect the public health, safety and general welfare is undisputed . . . "); State ex 

rel. Pollution Control Coordinating Board v. Kerr-McGee Corp., 619 P.2d 858, 861 (Okla. 

1980) ("the state's common-law right to sue for wrongful destruction of wildlife is not dependent 

on ownership but rather on the sovereign power to regulate, preserve and protect wild animals 

and fish for the common enjoyment of its citizenry"); Hughes v. Oklahoma, 441 U.S. 322, 337 

(1979) ("We consider the State's interests in conservation and protection of wild animals as 

legitimate local purposes similar to the States' interests in protecting the health and safety of their 

citizens"); State of West Virginia v. Charles Pfizer & Co., 440 F.2d 1079, 1089 (2d Cir. 1971) 

(recognizing that the parens patriae doctrine "has been used to allow the state to recover damages 

to quasi-sovereign interests wholly apart from recoverable injuries to individuals residing within 

the state" and that "these quasi-sovereign interests have included the 'health, comfort, and 

welfare' of the people, interstate water rights, pollution-free interstate waters, protection of the air 

from interstate pollutants, and the general economy of the state"). 

 When suing in its quasi-sovereign or parens patriae capacity, the State may seek not only 

injunctive / equitable relief, see, e.g., Alfred L. Snapp & Son, 458 U.S. at 602-606 (discussing 

cases where states have sued to enjoin public nuisances), but also monetary damages.  See, e.g., 

Commonwealth of Pennsylvania ex rel. Rafferty v. Philadelphia Psychiatric Center, 356 F.Supp. 

                                                 
 10 Members of the Cherokee Nation residing in the State of Oklahoma are citizens of 
the State of Oklahoma.  See 14th Amendment, U.S. Constitution & 43 Stat. 253.  
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500, 505 (E.D. Pa. 1973) ("A state may now sue as parens patriae and recover damages for 

injuries to its 'quasi-sovereign' interests, including harm to the health and welfare of its 

inhabitants"); State of Maine v. M/V Tamano, 357 F.Supp. 1097, 1102 (D. Me. 1973) ("If Maine 

can establish damage to her quasi-sovereign interests in her coastal waters and marine life, 

independent of whatever individual damages may have been sustained by her citizens, there is no 

apparent reason why the present action to recover such damage cannot be maintained"); Charles 

Pfizer & Co., 440 F.2d at 1089 (recognizing that the parens patriae doctrine has been used to 

allow the state to recover damages to quasi-sovereign interests). 

 In fact, the State does exercise its authority in the IRW.  For example, the State regulates, 

controls and otherwise exercises sovereign / quasi-sovereign authority over land, water and other 

natural resources of the IRW in Oklahoma, thereby confirming that the State has legally 

protected interests in these resources.  See, e.g., Ex. 4 (Affidavit of J.D. Strong, Oklahoma 

Secretary of the Environment, establishing the State's regulatory, control and management 

functions through, without limitation, the Oklahoma Department of Environmental Quality, the 

Oklahoma Water Resources Board, the Oklahoma Department of Wildlife Conservation, the 

Oklahoma Scenic Rivers Commission, the Oklahoma Department of Mines, and the Oklahoma 

Department of Agriculture, Food and Forestry). 

 Thus, it is indisputable that the State has standing to assert its claims for damages under 

its theories of state law nuisance, federal common law nuisance, and unjust enrichment.  

   b. For purposes of CERCLA the State has a legally protected  
    trustee interest in all land, water and other natural resources  
    in the IRW in Oklahoma 
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 In a similar vein, for purposes of CERCLA natural resource damages,11 the State has a 

legally protected trustee interest in all the land, water and other natural resources located in the 

IRW in Oklahoma.  CERCLA specifically provides: 

In the case of an injury to, destruction of, or loss of natural resources under 
subparagraph (C) of subsection (a) of this section liability shall be to the United 
States Government and to any State for natural resources within the State or 
belonging to, managed by, controlled by, or appertaining to such State and to any 
Indian tribe for natural resources belonging to, managed by, controlled by, or 
appertaining to such tribe, or held in trust for the benefit of such tribe, or 
belonging to a member of such tribe if such resources are subject to a trust 
restriction on alienation . . . . 

 
42 U.S.C. § 9607(f)(1) (emphasis added).12  The resources for which the State is seeking 

CERLCA natural resource damages are plainly "within the State."  Likewise, they are plainly 

"managed by" and / or "controlled by" the State.  See, supra, Section III.D.  Finally, as 

demonstrated below, water running in a definite stream, formed by nature, over or under the 

surface "belongs to" the State within the meaning of CERCLA.  See, infra, Section III.D.2.c.  

Thus, it is indisputable that the State has standing to assert its CERCLA natural resource 

damages claim in this case.   

                                                 
 11 The State's CERCLA cost recovery claim is not technically a "damages" claim.  
In any event, by the plain language of 42 U.S.C. § 9607(a)(1)(A), the State's CERCLA cost 
recovery claim does not depend on an interest in the natural resource at all.  Rather, all that is 
required in a CERCLA cost recovery claim is proof that the State incurred costs of removal or 
remedial action not inconsistent with the national contingency plan.  See 42 U.S.C. § 
9607(a)(1)(A). 
 
 12 It should not be overlooked that CERCLA contemplates that it is possible that 
there might be multiple trustees as to a given resource.  As explained in Coeur D'Alene Tribe v. 
Asarco, Inc., 280 F.Supp.2d 1094, 1115 (D. Idaho 2003), "trusteeship [under CERCLA] is not an 
all or nothing concept.  In fact, in many instances, co-trustees are the norm and not the 
exception."  The Coeur D'Alene court went on to explain in a subsequent opinion that: "[A] co-
trustee acting individually or collectively with other co-trustees may go after the responsible 
party or parties for the full amount of the [natural resource] damage, less any amount that has 
already been paid as a result of a settlement to another trustee by a responsible party."  United 
States v. Asarco, Inc., 471 F.Supp.2d 1063, 1068 (D. Idaho, 2005) (emphasis added).  
   

Case 4:05-cv-00329-GKF-PJC     Document 1811 Filed in USDC ND/OK on 12/15/2008     Page 24 of 135



 20

   c. The State has a legally protected property interest in certain  
    water in the IRW 
 
 In addition to its quasi-sovereign / parens patriae interest -- its "interest independent of 

and behind the titles of its citizens, in all the earth and air within its domain" -- and its trustee 

interest, the State holds property interests (including ownership interests) in many of the natural 

resources, including certain waters, in the IRW in Oklahoma.  These interests arise through the 

"equal footing doctrine."  See, supra, Footnote 9.  Given that in this case it is only asserting a 

single claim against Defendants for which a legally protected property interest is a legal 

prerequisite -- its claim for trespass to waters within Oklahoma that run in definite streams, 

formed by nature, over or under the surface -- the State will restrict its discussion here to such 

water.13 

   With respect to water, "water running in a definite stream, formed by nature over or 

under the surface" is "public water and is subject to appropriation for the benefit and welfare of 

the people of the state."  See 60 Okla. Stat. § 60(A).  The term "water running in a definite 

stream" includes lakes.  See Depuy v. Oklahoma Water Resources Board, 611 P.2d 228, 231-32 

(Okla. 1980).  "Public water" is the State's water unless and until it is actually appropriated and 

used by another.  See, e.g., City of Stillwater v. Oklahoma Water Resources Board, 524 P.2d 938, 

944 (Okla. App. 1974) ("Nor do we find anything amiss in characterizing the lake contents as 

                                                 
 13 "[T]respass involves an actual physical invasion of the property of another."  
Fairlawn Cemetery Association v. First Presbyterian Church, 496 P.2d 1185, 1187 (Okla. 1972).  
A possessory property interest need not be "exclusive" to support a trespass claim.  Instead, a 
trespass claim may be brought by a person with a possessory interest against anyone with any 
inferior possessory property right (or no possessory property right at all).  See, e.g., Cooperative 
Refinery Association v. Young, 393 P.2d 537, 540 (Okla. 1964) (despite consent to enter land by 
four of ten cotenants, nonconsenting six cotenants could sue to recover full damages for trespass 
where land was damaged by salt water pollution); Lambert v. Rainbolt, 250 P.2d 459, 461 (Okla. 
1952).      
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'public' water, hence state owned"); id. (". . . the state as original owner still owns the water and 

will continue to do so until it transfers it to some other person or entity"); Oklahoma Water 

Resources Board v. Central Oklahoma Master Conservancy District, 464 P.2d 748, 753 (Okla. 

1969) ("Definite nonnavigable streams are public waters.  The state may either reserve to itself 

or grant to others its right to utilize these streams for beneficial purposes").  Public water "is 

subject to appropriation for the benefit and welfare of the people of the state, as provided by 

law."  60 Okla. Stat. § 60(A).  Notably, however, "[b]oth riparian and appropriative rights are 

usufructuary only and confer no right of private ownership in the watercourse."  People v. 

Shirokow, 605 P.2d 859, 864 (Cal. 1980).14  As explained by the Tenth Circuit, "[a] water right is 

a usufruct in a stream, consisting in the right to have the water flow so that some portion of it . . . 

may be reduced to possession and be made the private property of an individual."  Ronzio v. 

Denver R.G.W.R. Co., 116 F.2d 604, 606 (10th Cir. 1940) (internal quotations omitted).  In fact, 

significantly, "[a]n appropriation is not complete until the water is put to beneficial use."  Dan 

Turlock, Law of Water Rights and Resources, § 5:49.15 

                                                 
 14 The Oklahoma Supreme Court has declared that the California Doctrine of stream 
water rights, which recognizes riparian and appropriative rights as coexistent, is the prevailing 
law in Oklahoma.  See Franco-American Charolaise, Ltd. v. Oklahoma Water Resources Board, 
855 P.2d 568, 571 (Okla. 1990).  
  
 15 It is anticipated that Defendants may cite to Tarrant Regional Water District v. 
Sevenoaks, 545 F.3d 906, 913 (10th Cir. 2008), for the proposition that the State does not enjoy 
an "ownership" in water resources located in the State.  While it is not entirely clear what exactly 
the Tenth Circuit meant when it used this term in quotation marks, what is clear is that a decision 
on the State's standing with respect to any or all of its claims in this lawsuit does not, as pointed 
out above, turn on whether or not the State "owns" the resource.  Moreover, most certainly the 
claims in this lawsuit do not turn on whether or not the State "owns" the resource in the context 
of Tarrant Regional Water District.  Furthermore, the State would be remiss if it did not point 
out that that statement by the Tenth Circuit in Tarrant Regional Water District was dicta, was 
made without any real analysis, and was made in the context of discussing Eleventh Amendment 
immunity under the Verizon Maryland case and not in the context of determining the rights or 
interests in a natural resource per se. 
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 This property interest in the waters of the IRW in Oklahoma has been confirmed by then 

Secretary of the Environment Miles Tolbert on cross examination in the preliminary injunction 

proceedings.  See Ex. 1 to Defendants' Motion, 153:9-19 & 154:2-5 (stating the State claims 

right, title and interest in the waters of the IRW in Oklahoma).  Likewise, Alan Ford, Real Estate 

Services Administrator at the Oklahoma Department of Central Services and State 30(b)(6) 

designee, similarly testified that the State asserts standing to sue Defendants under trespass for 

all waters flowing in definite streams in the Oklahoma portion of the IRW.  See Ex. 5, Ford 

Test., 156:18-158:17.  It has also been confirmed by Defendants' statements in the City of Tulsa 

litigation.  See, supra, Section III.C. 

 In sum, by virtue of this property interest in waters running in definite streams in 

Oklahoma, it is indisputable that the State also has standing to assert its claims for damages 

under its theory of trespass (as well as its theories of state law nuisance, federal common law 

nuisance, and unjust enrichment).  

 E. The State has not only sufficiently alleged that it has standing, but also  
  established that it indeed does have standing to bring the claims (including  
  the damages claims) it is asserting by virtue of its sovereign interests, its  
  quasi-sovereign / parens patriae interests, and its trustee interests 
 
 Defendants have failed to carry their burden in establishing that they are entitled to 

judgment as a matter of law with respect to the State's standing.  The State has plainly 

demonstrated as a matter of law and fact that it has a broad range of legally protected sovereign, 

quasi-sovereign / parens patriae, trustee and property interests in the land, water and other natural 

resources in the IRW in Oklahoma that permit it to prosecute this lawsuit in general, and its 

damages claims in particular.  Tellingly, and fatal for their Motion: 

• Defendants have not cited any cases holding that the State does not hold the interests it is 

claiming in the land, water or other natural resources in the IRW in Oklahoma. 
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• Defendants have not cited any cases holding that that the common law (including those 

aspects of the common law pertaining to riparian rights) was not adopted in Indian 

Territory beginning in 1890. 

• Defendants have not cited any cases holding that alienated allotted land is Indian 

Country. 

• Defendants have not cited any cases holding that 60 Okla. Stat. § 60(A) is invalid. 

• Defendants have not cited any cases holding that 29 Okla. Stat. § 7-204 is invalid. 

• Defendants have come forward with no evidence that the Cherokee Nation claims an 

exclusive interest in all of the land (including the river and stream beds) of the IRW in 

Oklahoma. 

• Defendants have come forward with no evidence that the Cherokee Nation claims an 

exclusive interest in all of the water of the IRW in Oklahoma. 

• Defendants have come forward with no evidence that the Cherokee Nation claims an 

exclusive interest in all of the other natural resources (e.g., biota) of the IRW in 

Oklahoma. 

• Defendants have come forward with no evidence that the Illinois River and its tributaries 

in Oklahoma are navigable for purposes of this lawsuit. 

• Defendants have come forward with no evidence that the State does not manage and 

control the resources of the IRW in Oklahoma that are at issue in this lawsuit. 

In fact, Defendants in the City of Tulsa litigation argued that similarly situated water resources 

were owned by the State.  In sum, the State has standing. 
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IV. Conclusion 

 WHEREFORE, in light of the foregoing, "Defendants' Motion for Judgment as a Matter 

of Law Based on a Lack of Standing" [DKT #1790] should be denied in its entirety. 

      Respectfully Submitted, 
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Also on this  15th  day of December, 2008, I mailed a copy of the above and foregoing 
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